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内容摘要 
法律如何调整婚姻关系，和一定的历史条件下人们设计和构建的婚姻制
度有很大关系，传统的身份说、契约说等理论对认识和了解婚姻关系的本质
都曾发挥过作用。但就如社会处于不断变化之中一样，婚姻在不同时代也具
有不同的特征，我们要以运动的眼光来看待婚姻，及时调整理论观念，以适
应婚姻关系的各种变化，更好处理司法实践中碰到的各类问题。无论是 2001
年所修订的《婚姻法》还是之后最高院相继出台的三大司法解释，都能够为
婚姻家庭中所涌现出的各种矛盾和纠纷指明解决的道路，然而，司法实践中
所出现的各种新情况和新问题层出不穷，进而导致争议不断。为了加强和完
善我国婚姻法律法规制度，切实通过新的理论视角来解决实践中的各种矛盾
和问题，笔者在对传统婚姻法律法规进行梳理的基础上，将关系契约理论纳
入研究的范畴，将婚姻置于社会的大背景中去考虑，更好发社会规范、关系
规范及法律规范等的作用，以更加清醒和理性眼光来看待婚姻，正确协调当
事人人身与财产、自由与限制关系，反思现行的婚姻法律制度，并提出我国
婚姻立法的完善意见，以期能实现婚姻自由和正义的完美平衡。 
 
关键词：关系契约；婚姻；专有性投资 
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ABSTRACT 
Law how to adjust the marital relationship, and certain historical conditions 
for people to design and construct the institution of marriage has a great 
relationship, traditional identity, contract theory and other theories of knowledge 
and understanding of the essence of marriage have played an important role. But 
as society is constantly changing as marriage in different times has different 
characteristics. We want to with a movement of the eyes to look at marriage, 
timely adjustment of theoretical concept, to adapt to various changes in the 
marital relationship, better processing all kinds of problems encountered in the 
judicial practice. Both 2001 revised "marriage law" or after the Supreme People's 
Court promulgated the judicial interpretation, specified solution of the road to 
marriage and family in the emergence of the various contradictions and disputes, 
however, in the judicial practice, the various new situations and new problems 
layer is not poor, leading to controversy. In order to strengthen and perfect our 
country's marriage laws and regulations system, and the new theoretical 
perspective to solve the practice of all kinds of contradictions and problems, the 
author in the traditional marriage laws and regulations to sort out based on the 
relational contract theory into the research category, marriage is arranged in the 
social background to consider, better social norms, norms and legal norms, in a 
more sober and rational perspective to look at marriage, proper coordination of 
the person and property, freedom and restriction, to reflect on the current 
marriage law system, and put forward our country marriage legislation 
suggestions, in order to achieve the freedom of marriage and justice of the 
perfect balance. 
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